This memorandum relates to the MODEL STATUTE REQUIRING CUMULATIVE
IMPACT ANALYSIS TO RENEW PERMIT OF COVERED FACILITY IN AN
ENVIRONMENTAL JUSTICE AREA.

Introduction

This model bill addresses the issue of ongoing pollution from existing facilities. Even as
pollution control technology improves and regulatory standards become more stringent for new
facilities, grandfathered approval for the operation of existing facilities is a common feature of
environmental regulation. Because existing facilities are often exempted from new, heightened
regulatory standards, significant polluters can continue operating and may be incentivized to
operate for longer than they otherwise would have to avoid the high costs of new facility
development.' In fact, an early study by the U.S. Environmental Protection Agency determined
that approximately seventy percent of land-based hazardous waste treatment, storage, and
disposal facilities did not meet the agency’s then-current criteria for siting new facilities.’

As a result, the areas where polluting facilities are already located may not see the
benefits of improved regulation.® Existing polluting facilities are more likely to be located in
low-income communities and communities of color,* whose residents are more likely to suffer
from cardiovascular disease, diabetes, and other medical conditions that leave them more
susceptible to the negative health effects of pollution.’Because existing facilities are often
granted permission to operate under outdated, less stringent requirements, the pollution
generated by these facilities can pose a greater threat to the health and well-being of
environmental justice communities compared to new facilities proposed in the area.

Exposure to common pollutants has a number of serious negative health effects,
including cancer, cardiovascular and respiratory disease, infertility, asthma, and neurological and
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developmental disorders.® The legacy of racism, income inequality, and marginalization
exacerbates these effects. Limited access to essential services like affordable housing, quality
healthcare, clean water, and reliable home heating and energy, combined with obstacles to social
and economic mobility, increase a community’s susceptibility to environmental harms and
toxins.” The presence of multiple sources of pollution in a given area can increase health risks,®
as cumulative impacts negatively affect the health and well-being of residents in ways that are
not identifiable when examining the impacts of a single stressor or source of pollution.’
However, the pollution contributed by even a single source in isolation can have detrimental
health effects for those who live, work, attend school, or recreate nearby. !’

To ensure that polluting facilities do not continue to pollute overburdened communities
without a significant regulatory check, this model bill imposes new permit renewal requirements
for certain existing facilities operating in or near designated environmental justice areas, utilizing
the cumulative impacts framework to assess the full scope of a facility’s impact in the area.'' By
analyzing how a given facility interacts with other environmental stressors in the area and
through consultation with affected communities, the bill ensures more thorough review of the
environmental impacts of existing facilities and allows for more informed government
decision-making about their continued operation.

Functions of the Bill

This bill creates new requirements for the continued operation of covered facilities
located in or within close proximity to designated environmental justice areas and applies to a
broad range of facilities that may contribute to environmental burdens in the surrounding area.
The bill includes a placeholder for legislators to specify the radius within which facilities must
comply with the bill’s requirements. A minimum of one-quarter mile is suggested to account for
facilities located slightly outside the boundaries of environmental justice areas, although
legislators may wish to extend this distance based on the needs of their jurisdiction. In addition
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to many types of waste management, treatment, disposal, and storage sites, as well as oil, gas,
and mining operations, the bill targets facilities operating under several federal pollution control
programs and their state equivalents. The state environmental protection agency'? is also
empowered to identify additional categories of sources of pollution through regulation that will
be subject to the bill’s renewal requirements, giving the agency flexibility as standards,
technologies, and expertise change over time.

For facilities that operate pursuant to a state-issued permit that needs to be periodically
renewed, the bill requires the state environmental protection agency to make specific findings
about the continued operation of the facility before a renewed permit can be issued. This
provision overrides existing laws that may allow for facilities to automatically renew their
permits without any kind of administrative review. The bill also applies to facilities that operate
under state-issued permits that do not require renewal. However, because there is no existing
renewal process for these facilities, the bill creates a new impact management permit that they
must acquire and renew regularly through the state environmental protection agency. Facilities
that fall under this category must obtain an impact management permit within three years of the
enactment of the law in order to continue operating, and must renew the permit at least once
every five years.

The requirements to apply for permit renewal or a new impact management permit under
this bill are the same. Applicants must comply with existing requirements for renewal under state
law, but must also provide additional information on the operations of the covered facility,
including information about regulatory violations or legal proceedings related to the facility’s
environmental compliance, reporting on the facility’s discharge or emissions, and information
about the compliance of other facilities owned by the applicant. Some facilities may operate
under multiple state-issued permits, in which case they are only required to provide these
application materials once every five years rather than at every renewal.

Before making a decision on a permit application under this bill, the agency is required to
compile an existing burden report to understand the facility’s contribution to cumulative impacts
in the nearby environmental justice area. Like the radius for covered facilities discussed above,
the bill contains a bracketed placeholder for the geographic scope of the existing burden report.
A minimum radius of one-half to one mile is suggested for this section,"® though legislators may
wish to extend this distance based on the needs of their jurisdiction. The agency’s report must
include information on existing levels of pollution and other covered facilities in the area, as well
as places like schools, hospitals, and nursing homes, where vulnerable members of the
community may gather. Some of this information can be costly to compile, so the bill allows the
agency to impose a reasonable fee on permit applicants to cover the costs of assembling the
existing burden report, among other things.
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When information on ambient air pollution, traffic, noise, and odor levels is available—as
it may be in existing environmental impact statements or other materials related to the siting and
operation of nearby facilities—the agency must include these data points in the report. However,
because this information can be costly and difficult to compile, and may not be relevant for every
permitting decision, the bill provides the agency with discretion to determine when additional
data collection is necessary. If this information is not available but the agency finds that it is
necessary to inform its permitting decision, it may require the applicant to compile the
information.

The bill has several provisions meant to promote and encourage public participation in
the permitting process. First, the agency is required to publish notice of all applications on its
website within 14 days of the application’s filing and make the application publicly available.
Next, the agency is required to solicit public comments on both the permit application and the
related existing burden report before it can make a decision on the application. Members of the
public have the opportunity to request a public hearing, and the agency is required to conduct a
hearing if it receives such a request from at least two members of the public for a facility located
in a municipality of less than 20,000 residents, or five members of the public in larger
municipalities. Because this bill applies to the permits of many facilities, the agency is not
automatically required to host a public hearing on what may ultimately be an uncontested
application. The agency is also granted discretion to combine its reports and public hearings for
multiple facilities in close proximity to one another.

In making its decision on the permit application, the agency is required to consider its
existing burden report and any comments received from the public. Comments received through
the public participation process must be addressed in the agency’s decision to approve or deny a
permit renewal application. In order to issue or renew a permit under this bill, the agency must
find either that the continued operation of the facility will only have a de minimis impact on the
environmental justice area or that it is necessary for the public interest of the environmental
justice area. In assessing whether the permit renewal is necessary for the public interest, the
agency can take into account whether the benefits of the permit to the impacted community will
outweigh the negative environmental impacts it generates. The agency may also consider the
existence of a community benefit agreement as evidence that the facility is necessary for the
public interest. However, it may also consider failure to abide by an existing community benefit
agreement to be evidence that the facility’s continued operation is not necessary for the public
interest. This provision is designed to prevent the continued operation of burdensome facilities
based on vague promises of potential benefits.

The bill also includes several provisions to reduce the pollution emitted by covered
facilities. Applicants are required to provide a list of technologies and techniques that the facility
is currently using or planning to use to reduce its environmental impact, as well as new pollution
control technologies and techniques that are not currently in use at the facility but that may be
able to reduce the pollution emitted by the facility. Upon the request of the agency or local
residents, applicants may also be required to meet with the agency to discuss pollution reduction



strategies. These disclosures and meetings provide the agency with detailed information about
potential avenues for improving the environmental impact of each permitted facility, enabling it
to identify solutions tailored to the operations of individual facilities. Although applicants are not
required to commit to specific reductions or the implementation of specific technologies, the
agency must place reasonable and appropriate conditions on the permit in order to minimize the
negative environmental impacts on the surrounding area, which could include a requirement that
the applicant abide by the impact reduction plans described in its application. In addition to
requiring the use of specific pollution control technologies as a permit condition, the agency
should also consider conditions to improve the facility’s engagement with affected communities,
such as regular public meetings. In some cases, permit conditions can have constitutional
implications, which are discussed in more detail below.

Environmental Justice Area Definition

This bill uses the term “environmental justice area” to designate areas that are known to
experience or are likely to experience disproportionate environmental hazards, as well as
communities that may face increased obstacles to participating in public decision-making
processes.'* Under this bill, only facilities located in or within a specified distance of a
designated environmental justice area are subject to the permit renewal requirements. The bill’s
definition of “environmental justice area” is therefore critical to ensuring that the benefits of the
bill flow to the communities at greatest risk of carrying a disproportionate pollution burden.

To that end, the definition uses four criteria to identify qualifying areas: 1) areas that
qualify based on a single demographic factor that is closely tied to increased risk or decreased
public participation; 2) areas ranking highly on national indices of susceptibility to
environmental pollution; 3) lands of federally recognized tribes; and 4) specially designated
areas.

1. Demographics

First, an area may be designated as an environmental justice area based on the
demographics of its residents, as determined by the most recent U.S. Census or American
Community Survey. Communities with more low-income households, households with limited
English proficiency, or limited formal education are included, as these demographics correspond

% The language used in similar legislation can vary, but this bill uses the term “environmental justice
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communities that are most likely to be affected by cumulative impacts, therefore warranting additional
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word “area” is used in place of “community” to acknowledge that the boundaries used by the definition
do not necessarily correspond with organic community boundaries and that multiple communities may
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to increased vulnerability to environmental hazards'® or decreased ability to participate in public
decision-making processes.'® Information on these demographics is widely available, regularly
updated, and fairly high-resolution, making these neighborhood characteristics well-suited to use
in statewide legislation, particularly in jurisdictions that do not have resources to conduct
additional data collection."

The demographic category also incorporates racial demographics'® based on the close
correlation between race and exposure to environmental hazards.'” Racial demographics are a
significant predictor of the distribution of environmental burdens because of the legacy of racial
segregation and discrimination, and the “spatially concentrated disproportionate pollution
burdens in communities of color” that increase their risk of exposure to environmental harms.*
More information about this designation, including an analysis of the potential legal implications
of including this factor, is included below in the section titled “Use of race in designation of
environmental justice area.”

2. Susceptibility metrics
In addition to the single demographic metrics, the bill includes areas that have been
designated as highly susceptible to environmental pollution by the United States Environmental
Protection Agency’s demographic indices.?! While these indices rely on much of the same
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demographic data included in the demographic definition, a high overall score on these
susceptibility metrics may help to identify additional communities that fall slightly below the
demographic thresholds identified but that are nevertheless still at heightened risk of cumulative
impacts. As discussed in the section below on the use of race in designating environmental
justice areas, the United States Environmental Protection Agency EJSCREEN demographic
index relies in part on racial demographics.
3. Tribal land

The designation of lands of federally recognized tribes as “environmental justice areas”
serves two purposes. First, it recognizes that Indigenous communities bear a disproportionate
share of pollution.?? Second, it recognizes the unique status and sovereignty of tribal nations by
ensuring that they are included and adequately consulted in decisions impacting their land.

4. Agency approval

Lastly, the state environmental protection agency may designate additional areas as
“environmental justice areas” if they are particularly vulnerable to environmental or public
health hazards, have a history of disproportionate environmental burdens, or have a diminished
capacity for public participation. This category gives the agency some discretion to identify
additional areas that may benefit from the designation, and encourages flexibility in recognizing
the input of community organizations, residents, and advocates who are closely connected to the
issue of cumulative impacts. By doing so, it gives communities an opportunity to identify
themselves for further consideration and ensures that no overburdened community is
categorically excluded from being designated an environmental justice area.

Additional Issues to Consider

Use of race in designation of environmental justice area:

This model bill utilizes racial demographics in its definition of “environmental justice
area,” a term that is used to identify areas that are more likely to be burdened by environmental
hazards or associated health problems. These demographics are a strong predictor of an area’s
exposure to environmental hazards,** making them a particularly salient metric for this bill.*®
However, their inclusion in this definition may increase the risk of litigation under state or
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Federal courts in multiple states have recently halted federal programs that contain racial
classifications on the grounds that these classifications violate the Constitution’s Equal
Protection Clause.

While the use of race-conscious metrics carries a risk of litigation, legislators might
reduce this risk by ensuring that the use of race in their bill is narrowly tailored to achieve a
compelling government interest, such as remedying past discrimination.?’” The Supreme Court's
recent decision in Students for Fair Admissions, Inc. v. President and Fellows of Harvard
College®® affirmed this standard for the consideration of race in government decision-making.
Legislators wishing to further minimize the risk of an equal protection challenge can modify the
definition of “environmental justice area” to eliminate the use of racial demographics. To do so,
provision [2.5(a)(ii)] should be removed, as well as the reference to “United States
Environmental Protection Agency EJSCREEN demographic index” in [2.5(b)]. Legislators
should also consider the extent to which state constitutional law may limit the use of race.

Conditions on permit approval

[Subsection 6.4] of the model law requires the state environmental protection agency to
prescribe reasonable and appropriate conditions and safeguards on the permitted facility to
minimize negative environmental impacts in the surrounding area. Federal constitutional law
places some limits on the ability of permitting bodies to place restrictive conditions on permit
approvals.”” While state authorities “may choose whether and how a permit applicant is required
to mitigate the impacts of a proposed development,” the Constitution requires that “an essential
nexus and rough proportionality” exists between the conditions imposed and the government’s
interest in mitigating the effects of the development.*® This enables regulators to impose permit
conditions that minimize the impacts of a polluting facility, but prohibits the imposition of
conditions that are not closely tied to this purpose, which may be seen by courts as improperly
restricting the property rights of the permit applicant. As a result, conditions placed on permit
approvals should be reasonably designed to address the nature and extent of the impacts that the
permitted facility will have on surrounding communities.

This bill is written to comply with these federal constitutional limits, but modifications
may be necessary to comply with any more restrictive state constitutional doctrines.

Jurisdictions Implementing Similar Legislation
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This model law draws on the cumulative impacts legislation passed recently in New
Jersey and New York. The New York law, passed in 2022 and amended in 2023,*' requires
applicants for certain permit renewals to submit an existing burden report when their facility may
contribute to a disproportionate pollution burden in a disadvantaged community.** The New York
Department of Environmental Conservation must consider this report in its permitting decision,
and cannot issue the renewal if it will significantly increase the existing burden borne by the
community. New York’s cumulative impacts law is still a recent development, so it remains to be
seen how it will be implemented and enforced. The passage of New York’s environmental justice
legislation was the result of the efforts of numerous organizations across the state, co-led by WE
ACT for Environmental Justice, South Bronx Unite, and the JustGreen Partnership, along with
Clean and Healthy New York, New York Lawyers for the Public Interest, Riverkeeper, Sierra
Club Atlantic Chapter, New York State American Academy of Pediatrics, Environmental
Advocates NY, Moms for a Nontoxic New York, Earthjustice, 350 Brooklyn/City Action, and
others.

In September 2020, after years of research and activism, environmental justice advocates
in New Jersey led the passage of the nation’s first comprehensive environmental justice and
cumulative impacts law.*® The following groups, among others, were leading voices behind the
legislation: The Ironbound Community Corporation, New Jersey Environmental Justice Alliance,
Southward, Environmental Alliance, and Clean Water Action New Jersey.

Because New Jersey’s cumulative impacts law was passed in 2020, the state is further
along in its implementation and the development of supporting regulations. While the New
Jersey law applies to a narrower subset of permit renewals, it also requires the renewal applicant
to submit an environmental justice impact statement assessing the environmental and public
health stressors that the facility places on the surrounding community.** Using this information,
the agency is empowered to place conditions on the permit renewal to mitigate the environmental
impacts of the facility. The New Jersey Department of Environmental Protection recently
finalized regulations under the law.*> Both the proposed rule and the comments of local
environmental justice advocacy groups®® helped to shape this model law, particularly the
provisions regarding community notification and participation in the permitting process.
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